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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 
 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Special (POCSO) Case No. 28 of 2017. 

U/s. 417 of the IPC read with Sec. 6 of   

Protection of Children from Sexual Offences Act, 2012. 

 
State of Assam  

 
-Vs- 

 
Anjarul Islam 

 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Special PP. 

FOR THE DEFENCE  :-  Mr. S.E. Alom, Learned Sr. Advocate. 

EVIDENCE RECORDED ON :-  18.12.17, 03.01.18, 11.05.18, 24.04.19  

and 23.05.2019. 

ARGUMENTS HEARD ON :-  07.04.2021. 

 JUDGMENT DELIVERED ON   :-   17.04.2021. 

 

JUDGMENT 
 

1. An unknown boy had induced the minor daughter of the informant and took 

her to a place and had sexual intercourse with her as a result of which, the 

victim conceived and carried a seven-month-pregnancy. Hence, the FIR was 

lodged. 

2. Based on the said FIR, a case being Chariduar PS Case No. 70/2017 U/s 376 

(1) of the IPC read with Sec. 6 of the POCSO Act, 2012 was registered. After 

completion of the investigation, police laid chargesheet against the accused. 

The accused appeared during the trial of the case and charges U/s 417 of the 
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IPC read with Sec. 6 of the POCSO Act have been framed and read over to the 

accused to which, he did not plead guilty and claimed to be tried. 

3. Prosecution examined as many as 7 (Seven) witnesses. On closure of the 

prosecution evidence, the accused was examined U/s 313 CrPC. Defence did 

not examine any witness. At the end of the trial, arguments of the learned 

counsels were heard at length.   

                               POINT FOR DETERMINATION 

 Whether the accused on 1.4.2017, cheated the daughter of the 

informant and thereby committed an offence punishable U/s 417 

of the IPC? 

 Whether the accused committed penetrative sexual assault on the 

victim girl repeatedly over a period of time and thereby committed 

an offence punishable U/s 6 of the POCSO Act, 2012? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

4. I have heard the arguments advanced by learned counsel for both the sides. 

The evidence adduced in the case and the relevant laws are also gone 

through. 

5. Since this is a case with an allegation of commission of an offence U/s 5 of the 

POCSO Act which is punishable U/s 6 of the Act, it would be pertinent to point 

out here that in the case of  BHUPEN KALITA VS STATE OF ASSAM, 

reported in 2020 (3) GLT 403 it was observed that in a case under POCSO 

Act, the prosecution is required to prove some foundational facts not beyond 

reasonable doubt but by preponderance of probability and once the 

foundational facts are proved by the prosecution, the presumption U/s 29 of 

the POCSO Act gets triggered and it then becomes the duty of the defence to 

rebut the presumption so raised against him. It was also held that the defence 

can either adduce defence evidence or can discredit the prosecution witnesses 

by cross-examining them or it can also otherwise bring materials to show that 

the case of the prosecution is improbable. If the defence thus, succeeds in 
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probabilizing the case of the defence, the presumption U/s 29 of the Act 

stands rebutted. The relevant observations are as follows: 

“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised against 

the accused, the accused can rebut the same either by 

discrediting the prosecution witnesses through cross-

examination or by adducing his own evidence to 

demonstrate that the prosecution case is improbable 

based on the principle of preponderance of probability.”      

6. Now, based on the allegations brought in this case, the foundational facts 

which the prosecution would be required to prove in this case are as follows: 

1. That the victim was a child being under 18 years of age, 

2. That the accused penetrated his penis to any extent into the vagina, 

mouth, urethra or anus of the victim girl or otherwise committed 

penetrative sexual assault as defined in Sec. 3 of the POCSO Act, and  

3. That the accused did so more than once or repeatedly. 

7. In order to prove the above foundational facts, the prosecution had examined 

a number of witnesses of whom; the evidence of the alleged victim girl who 

has been examined as PW-3 is material. She has deposed in her evidence that 

she knew the accused and at the time of the incident, she was residing in the 

house of Devi Aunt (PW5). She got introduced with the accused through one 

Rajib who used to visit the house of PW5. She met the accused at Chariduar 

Market. An intimacy developed between PW3 and the accused. The accused 

used to ring her up and both of them frequently went on outings. They also 

had sex 4/5 times at different places. Once her menstruation also stopped and 

she informed PW5 and got a pregnancy test done but the result was normal. 

They again had sex during the time of Durga Puja and also asked the accused 

about the consequences of such act but the accused assured her that she 

would not be pregnant. But this time, she became pregnant and she was 

brought to hospital by her mother where the doctor declared that she was 

carrying a pregnancy of seven month. She also gave birth to a male child. 
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Then, her mother filed the FIR. PW3 was also brought to court where her 

statement was recorded U/s 164 CrPC which is Ext-2.  

8. The learned Special Public Prosecutor Mr. S.K. Moitra had vigorously argued 

that the evidence of the victim girl alone proves the entire prosecution case as 

she had clearly stated in her evidence that the accused had repeated sexual 

intercourse with her at different places on different occasions as a result of 

which, she later became pregnant and gave bright to a male child. It was also 

argued that the victim girl was indeed a child within the meaning of POCSO 

Act which is clear from the evidence of PW1 who was the mother of the victim 

and PW2 who is a seizure witness to a birth certificate of the victim girl which 

was seized by police vide seizure list which is Ext-1. It was further argued that 

the victim girl being minor, her consent is of no consequence and the accused 

is liable to be punished for commission of the offences as charged in this case. 

In support of his submission, reliance was placed on the following decisions: 

I. Marbet Nongsiej Vs State of Meghalaya, reported in 2020 Legal Eagle 

(Megh) 11, 

II. Rantu Das Vs State of Assam, reported in 2018 (2) GLR 222, 

III. Pattu Lal Vs State of Punjab, reported in AIR 1996 SC 3197 and,  

IV. State of Himachal Pradesh v. Sanjay Kumar @ Sunny, reported in 

(2017) 2 SCC 51. 

9. Before proceeding further, it is worthwhile to indicate here that in order to 

rebut the presumption to be raised against the accused U/s 29 of the Act, the 

defence has mainly laid the following arguments: 

 That the prosecution has failed to prove that the victim was a “child” 

within the meaning of POCSO Act, 

 That if at all, any sexual relationship was established between the 

victim and the accused, it must have been consensual and, 

 The whole case of the prosecution is inherently improbable.  

10. The defence has also relied on the following case-laws: 
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I. Furkaw Ali Vs State of Assam and another, (2020) 2 GLR 779, 

II. Dr. Dhruvaram Murlidhar Sonar Vs State of Maharashtra and others, 

(2019) 18 SCC 191, 

III. Bimal Chandra Sarkar Vs State of Tripura, (2010) 4 GLR 567, 

IV. Alil Mollah and another Vs State of West Bengal, CrLJ 1996 3842, 

V. Lal Kalandi and another Vs State of Assam, (1997) 1 GLR 311, 

VI. Prakash Nath Vs State of Assam, (2008) 1 GLR 111, 

VII. Krishan Kumar Malik Vs State of Haryana, (2011) 3 SCC (Cri) 61, and 

VIII. Deny Bora Vs State of Assam, (2015) 1 SCC (Cri) 293. 

11. Learned Sr. Counsel Mr. S.E. Alom had strenuously argued that in the 

present case, the prosecution has miserably failed to prove that the alleged 

victim girl was a “child” within the meaning of POCSO Act at the time of 

commission of the alleged offence which alone takes this case out of the 

purview of the provisions of POCSO Act. Learned Sr. counsel has further 

pointed out that since POCSO is a special legislation with an object to curb the 

sexual offences against a child which is at its peak in the society and since the 

punishments prescribed in the Act are stringent, the prosecution is required to 

prove the age of the victim to the fullest satisfaction of the court and a wishy-

washy approach of the prosecution in the matter of proof of the age of the 

victim cannot be acceptable. I have given due consideration to the argument 

so laid in the light of the evidence adduced in the case. 

12. In order to prove the age of the victim, the prosecution has chiefly relied on 

the evidence of PW2 (Sri Sanjay Dey) who is a witness to the seizure of a birth 

certificate of the victim girl. It appears from the evidence of PW2 that the I/O 

of this case seized a birth certificate belonging to the victim of this case which 

was issued by the Director of Health Services. He put his signature on the 

seizure list which is Ext-1 and he had seen a certified copy of the birth 

certificate. In his cross-examination, PW2 had stated that he put his signature 

on the seizure list as per direction of the I/O without seeing the original birth 
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certificate. Be that as it may, but the fact which has come out from the 

evidence of PW2 is that a birth certificate belonging to the victim girl was 

seized by the I/O but no such birth certificate is produced before the court at 

the time of trial by the prosecution nor has any such birth certificate been 

exhibited as a document in this case. Thus, though the evidence of PW2 

shows that a birth certificate was seized by the I/O but there is no such birth 

certificate as a part of evidence in this case and as such, it is simply not 

comprehensible as to how the learned Special PP has argued that the alleged 

victim girl was a child below eighteen years of age at the time of commission 

of the alleged offence. There is no any basis as per evidence on record to 

arrive at such a conclusion regarding the age of the alleged victim girl.   

13. It is also to be noted here that the victim girl was examined by doctor during 

the investigation of this case. PW4 (Dr. Sangeeta Sharma) is the doctor who 

examined the victim on 07.04.2017 at Kanaklata Civil Hospital, Tezpur. She 

had given various findings in her report which is Ext-3. But her report is 

absolutely silent on the age of the victim girl. Rather, PW4 had stated that the 

age determination could not be done as the X-Ray report was not submitted 

to her. Thus, apparently there is no medical opinion as regards the age of the 

alleged victim girl.  

14. Now, the only evidence which remains on record is the oral testimony of the 

mother of the victim girl who has been examined as PW-1 (Smt. Illa 

Basumatary). She has deposed in her evidence that the alleged victim girl is 

her daughter and she was about 16 years of age at the relevant time. She 

became pregnant which was caused by a person belonging to Muslim 

Community. On physical appearance of her daughter, she suspected about her 

pregnancy and she was taken to a doctor who, after diagnosis, confirmed that 

her daughter was carrying a pregnancy of seven-month. Then, with the help 

of the members of Child Welfare Committee, she lodged an FIR.  

15. Thus, though PW1 being the mother of the victim girl has stated that her 

daughter was about 16 years of age, but in her cross-examination, she has 

stated certain fact which belies her own evidence as to the age of her 

daughter. PW1 stated in her cross-examination that her age on the date of 

giving the evidence in the court (18.12.2017) was 50 years. She had three 
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children and the alleged victim girl was her eldest daughter. PW1 had also 

stated that she got married about 25 years ago and the alleged victim girl was 

born to her about two years after her marriage. If this evidence of PW1 is 

accepted, then the age of the alleged victim girl would be around 23 years on 

the date on which her mother gave evidence in the court i.e on 18.12.2017. 

The alleged incident took place on or around 01.04.2017 and thus, the logical 

conclusion would be that the alleged victim girl was around 22/23 years of age 

at the time of the alleged incident. At least, she was not a “child” within the 

meaning of POCSO Act at the time of the alleged incident. This being the 

evidence of PW1, her evidence that her daughter was aged 16 years at the 

time of the alleged incident, cannot be safely accepted and acted upon. Thus, 

there is no clinching and sterling evidence on record to establish the fact that 

the alleged victim girl was a “child” being below eighteen years of age at the 

time of the alleged incident. The natural corollary would therefore, be that she 

was above 18 years of age at the time of the alleged incident and hence, was 

not a “child” within the meaning of POCSO Act.   

16. Having said so, it is also pertinent to see as to whether the accused not being 

culpable under the provisions of POCSO Act, can still have any culpability 

under any penal section of IPC. PW3 who is the victim girl has deposed in her 

evidence that at the time of the alleged incident, she was staying in the house 

of one Devi Aunt and one day, she went to Chariduar Bazar with Devi aunt 

and met the accused. She got introduced with the accused and gave him her 

mobile number. Thereafter, the accused frequently called her over mobile 

phone and they also frequently met. Once, the accused took her to Tezpur in 

his bike and they watched a movie and roamed around. In this way, she met 

the accused 4/5 times and visited different places with him and also had sex 

with him on different occasions. Once her menstruation stopped and she 

tested her pregnancy but it was normal. Again during Durga Puja, she had sex 

with the accused and also asked him about the consequences of such act but 

the accused assured her that there was no chance of pregnancy. But this 

time, she became pregnant and she was taken to a doctor by her mother and 

upon diagnosis, it was told that she was carrying a pregnancy of seven month. 

As a result of the said pregnancy, she also gave birth to a male child. Then, 

her mother lodged the FIR. In her cross-examination, the victim stated that 
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Devi aunt tested her pregnancy 2/3 times. Whenever, she had sex with the 

accused, she reported the matter to Devi aunt and she tested her pregnancy. 

She told the accused several times that she tested her pregnancy and it was 

normal.   

17. The learned Sr. Counsel for the accused had argued that the entire conduct of 

the victim girl itself shows that she was all along a consenting party to the act 

of sexual intercourse and she voluntarily indulged in such an act with the 

accused. It is further argued that there is not even an iota of evidence to 

show that she was ever forcefully subjected to sexual intercourse by the 

accused. It is further argued that there is also nothing at all in the evidence of 

the victim to suggest that the accused ever cheated upon her in any manner, 

to have carnal connection with her. It is thus, argued that the sexual 

connection if at all happened between the accused and the victim girl, was 

certainly consensual.  

18. The learned Special PP was seen strenuously arguing that the accused played 

fraud upon the victim by pretending her that his name was “Ali” and thus, 

developed an intimacy with her. It was also argued that impersonating himself 

as one “Ali” instead of his real name, the accused developed sexual intimacy 

with the victim which not only resulted in her pregnancy but she also gave 

birth to a male child. All this happened due to the fraud played upon her and 

so, the accused is also guilty of an offence U/s 417 of the IPC. I have duly 

considered the said arguments advanced by the learned Special PP. There is 

no evidence on record to show that the accused had ever pretended to the 

victim that his name was “Ali”. The learned Special PP had gathered this from 

the statement of the alleged victim girl recorded U/s 164 CrPC which has been 

brought on record as Ext-2. It is important to point out here that the law is 

well-settled that a statement recorded U/s 164 CrPC is not substantive 

evidence and therefore, the court cannot consider the same unless there is a 

similar allegation in the evidence recorded in the court. The statement 

recorded U/s 164 CrPC has a limited use. It can be used only for the purpose 

of contradiction and corroboration when the maker of it is examined as a 

witness at the trial. Beyond this, there is no use of a statement U/s 164 of the 

CrPC. This is so settled a provision in law that in my considered opinion, this 

aspect need not further be gone into.          
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19. I have considered the evidence of the victim girl. It clearly transpires that she 

nowhere stated that the accused had ever forcefully established any sexual 

connection with her. There is also nothing in her evidence to show that the 

accused cheated upon her to develop sexual intimacy with her. There is also 

nothing in the evidence of the victim to show that there was any promise of 

marriage made by the accused to her as a result of which, she had indulged in 

sexual activity with the accused. Rather, the evidence of the victim girl clearly 

shows that she got introduced with the accused and exchanged her mobile 

number with the accused and thereafter, they frequently met each other and 

had established sexual connection with him at different times and at different 

places. They also shared their times together and roamed around. It also 

appears from her evidence that each time, she had sex with the accused, she 

tested her pregnancy and having found a normal report, she again indulged in 

another sexual connection with the accused on a different occasion. PW5 had 

also clearly stated in her evidence that once, she went to market along with 

PW3 and found her talking to the accused and on being asked, PW3 told her 

that she was in love with the accused. PW3 had also herself stated in her 

cross-examination that whenever she had sex with the accused, she reported 

the matter to PW5 and got her pregnancy tested through her. Thus, the 

evidence of PW3 is clearly suggestive of the fact that she was in love with the 

accused and she voluntarily roamed around with the accused, shared time 

with him and had also established sexual connection with him on her own 

volition. She made her own choice out of her sweet will to indulge in sexual 

activity with the accused and so, it was indeed a consensual sexual 

relationship rendering no culpability on the accused. 

20. Now, it is already pointed out above that in the case of BHUPEN KALITA VS 

STATE OF ASSAM (Supra), it was observed by the Hon’ble Gauhati High 

Court that in a case under POCSO Act, the prosecution is required to 

prove some foundational facts not beyond reasonable doubt but by 

preponderance of probability. The relevant observations are as follows: 

“Thus, in the case like the present one, the prosecution must 

establish that the charges against the accused are in all 

probability true. At the same time, if the prosecution has to 

prove the charges against the accused beyond reasonable 
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doubt, the legal presumption provided under Section 29 of the 

Act will become redundant. Under the circumstances, the legal 

position which emerges is that the prosecution must prove the 

foundational facts, not on the basis of any prima facie 

materials, but based on preponderance of probability, but 

falling short of proof beyond reasonable doubt. Thus, once the 

prosecution has been able to establish the foundational facts 

on the basis of preponderance of probability, by virtue of 

Section 29 of the Act, it will then be presumed that the 

prosecution has been able to establish the charge beyond 

reasonable doubt.” 

21. From the aforesaid observations, it is manifest that the prosecution is required 

to prove certain foundational facts by preponderance of probability and once 

the prosecution is able to do so, Sec. 29 of the Act gets triggered and it will 

then be presumed that the prosecution has been able to establish the charge 

beyond reasonable doubts. Thus, proof of foundational facts is a must before 

Sec. 29 of the Act is pressed into service. In an offence under POCSO Act, one 

of the foundational facts is that the victim is a child within the meaning of Sec. 

2 (d) of the POCSO Act. In the instant case, the prosecution has failed to 

prove this foundational fact that the victim was a child which is clear from the 

discussions made in the foregoing paragraphs. Since this foundational fact is 

not proved by the prosecution, Sec. 29 of the Act would not get triggered in 

this case and the case of the prosecution is bound to fail.  

22. Conversely, even if I assume for a moment that the prosecution has been able 

to prove the foundational fact relating to the age of the victim through the 

evidence of her mother (PW1) who has stated that the age of her daughter 

was 16 years at the relevant time, this proof must be held to be by 

preponderance of probability only and in such an eventuality, Sec. 29 of the 

Act would get triggered. Even if this is held to be so, I cannot lose sight of the 

fact that the defence by way of cross-examination of PW1, has brought 

materials to show that the evidence of PW1 as regards the age of her 

daughter cannot be accepted as true because she herself stated in her cross-

examination that she was married 25 years ago and her eldest daughter (The 

victim girl) was born to her two years after her marriage. If this evidence is 
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accepted, the age of the victim girl on the date of the alleged incident appears 

to be around 22/23 years. It is trite in law that the defence is not required to 

prove its case beyond reasonable doubt but by preponderance of probability. 

Thus, in the present case, the defence has been able to discharge its burden 

to rebut the presumption U/s 29 of the Act by probabilizing that the age of the 

victim may be above 18 years on the date of the alleged incident. The defence 

has done so by cross-examining PW1 who is the mother of the victim girl. No 

other convincing evidence on the age of the victim has been led by the 

prosecution. Thus, in my considered opinion, the defence has been able to 

discharge its burden to rebut the presumption raised U/s 29 of the Act and 

thus, the presumption gets diluted and in such a situation, the foundational 

fact relating to the age of the victim which is proved by preponderance of 

probability cannot alone go to establish the case of the prosecution beyond 

reasonable doubts without the aid of Sec. 29 of the Act. Thus, viewed from 

this angle also, the case of the prosecution is liable to be rejected lock, stock 

and barrel.  

23. In the result and for the reasons and discussions made herein above, 

I have no hesitation in my mind in holding that the prosecution has failed to 

prove the charges against accused person above-named beyond all reasonable 

doubts. He is hence, not found guilty of the charges U/s 417 of the 

IPC read with Sec. 6 of POCSO Act, 2012 and as such, acquitted of 

the same and set at liberty forthwith.  

24. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC. 

  Given under my hand and seal of this court on the 17th day of 

April/2021. 

 

Typed and Corrected by me:                  

                                                                         Addl. Sessions Judge, 
                                                                                             Sonitpur :: Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Smt. Illa Basumatary) 

PW2 (Sri Sanjay Dey) 

PW3 (Victim Girl) 

PW4 (Dr. Sangeeta Sharma) 

PW5 (Smt. Devi Bagang) 

PW6 (Sri. Dwijumoni Sarma) 

PW7 (Miss. B. Khakhlary) 

PROSECUTION EXHIBITS: 

Ext-1: Seizure List. 

Ext-2: Statement U/s 164 CrPC of the Victim girl. 

Ext-3: Medical Report. 

Ext-4: Sketch Map. 

Ext-5: Chargesheet.  

Ext-6: Order Dated. 03.07.2017. 

Ext-7: TIP Sheet.  

DEFENCE WITNESSES: 

NIL 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
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